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Hearing Officer’s Decison

Name of Case: Personne Security Hearing
Date of Fling: September 19, 2001
Case Number: V SO-0486

This Decison concerns the digibility of XXXXXXXXXXX (the individud) for continued access
authorization */ under the regulations set forth at 10 C.F.R. Part 710, entitled “ Criteria and Procedures
for Determining Eligibility for Accessto Classfied Matter or Specid Nuclear Materid.” Theindividud’s
access authorization was suspended by one of the Department of Energy’s (DOE) Operations Offices.
Based on the record before me, | have determined that the individual’ saccess authorization should not be
restored.

|. Background

Theindividud is employed at aDOE fadility where her work requires her to have an access authorization.
The loca DOE security officeissued a Natification Letter to the individud on February 25, 2002. The
Notification Letter alleges under 10 C.F.R. § 710.8(1) that the individud * has engaged in unusua conduct
or is subject to circumstanceswhichtend to show that she is not honest, reliable, or trustworthy, or which
furnishesreasonto bdieve that she may be subject to pressure, coercion, explaitation, or duresswhichmay
cause her to act contrary to the best interest of the national security.”

The security concernsinthe Notification L etter are based on the following factud dlegations. The individud
and her spouse have had sgnificant finendd difficulties that have led themto file for Chapter 7 bankruptcy.
The Chapter 7 bankruptcy Summary of Schedulesindicatesthat at the point of filing the individud and her
spouse had total assats valued at $297,520 and total liabilities of $332,410. The Notification Letter dso
charged that on January 3, 1999, the individua was arrested for Domestic Aggravated Assault and
Domedtic Battery.

Because of these security concerns, the case was referred for adminidrative review. Theindividud filed
arequest for ahearing on the concernsin the Notification Letter. DOE transmitted

*/ Access authorization is defined as an administrative determination that an individual is eligible for access to
classified matter or is eligible for accessto, or control over, special nuclear material. 10 C.F.R. § 710.5(a).



the individud’ s hearing request to the Office of Hearings and Appeds (OHA), and the OHA Director
gppointed me as the Hearing Officer in this case.

At the hearing that | convened, the DOE Counsdl called two witnesses, the individud’ s supervisor and the
individud. Theindividua, who was not represented by counsd, testified on her own behdf, and caled her
supervisor as well asfive other character withesses. The DOE submitted 21 written exhibits prior to the
hearing, and the individud submitted seven exhibits.

1. Standard of Review

The gpplicable DOE regulations state that “[t]he decision as to access authorization is a comprenengve,
common-sensejudgment, made after consideration of dl the revant information, favorable or unfavorable,
as to whether the granting or continuation of access authorization will not endanger the common defense
and security and is clearly consistent with the nationd interest.” 10 C.F.R. § 710.7(a). In resolving
questions about the individud’ s digibility for access authorization, | must consider the relevant factors and
circumstances connected with the individud’s conduct. These factors are set out in § 710.7(c):

the nature, extent, and seriousness of the conduct; the circumstances surrounding his
conduct, to indude knowledgeable participation; the frequency and recency of the
conduct; the voluntariness of participation; the age and maturity of the individua at the time
of the conduct; the absence or presence of rehabilitationor reformationand other pertinent
behaviord changes, the mativation for the conduct; the potentia for pressure, coercion,
exploitation, or duress; and the likelihood of continuation or recurrence.

A DOE adminigraive review proceeding under 10 C.F.R. Part 710 is authorized when the existence of
derogatory informationleaves unresolved questions about anindividud’ sdigibilityfor accessauthorization.
A hearing is “for the purpose of affording the individua an opportunity of supporting [her] digibility for
access authorization.” 10 C.F.R. § 710.21(b)(6). Once DOE has presented derogatory information
affecting anindividud’ sdigibility for access authorization, the individua must come forward withevidence
to convince the DOE that restoring her access authorization “will not endanger the common defense and
security and is clearly congstent with the national interest.” 10 C.F.R. 8 710.7(8). See, e.g., Personnel
Security Hearing (Case No. VS0-0013), 24 DOE 182,752 at 85,511 (1995), and cases cited therein.
For the reasons discussed below, | do not recommend granting this individua’ s access authorization.

[11. Findings of Fact

Theindividud admitsthe dlegeations inthe NotificationLetter. During the hearing, the individua presented
evidence in an attempt to mitigate the security concernsin the Notification Letter, and this Decison will
focus primarily onwhether the individua met her burden of showing that restoring her accessauthorization
iswarranted under 10 C.F.R. Part 710. | will begin with a description of the



events that gave rise to the security concerns to provide a context in which to consider the evidence of
mitigation.

In 2000, the individud informed the DOE that she and her husband had filed a Chapter 7 Bankruptcy
Petition. This revelation prompted the DOE to conduct an interview with the individua to discuss the
finandid circumstancesthat led to the joint bankruptcy filing. DOE Exhibit 5. During a Personnd Security
Interview conducted by the DOE onMarch 21, 2001, the individud rel ated that she attributed her financid
problems to making purchases without balancing her checkbook, living beyond her family’s means, and
“dupidity.” DOE Exhibit 1. The individua also related that her spouse persuaded her to make many
purchases about which she was apprehensive. 1d. This included taking leave without pay to go on a
vacationto Europe. Whileonthistrip, thefamily’scar wasrepossessed. Further, theindividua stated that
she purchased anew car for hersef every year for the past eleven years. She noted that most of her car
purchases occurred because she “dways wanted to have the latest and greatest.” 1d.

According to the bankruptcy court records, the individua and her spouse declared assets in the amount
of $297,520 and lighilitiesinthe amount of $332,410 at the time she and her husband filed the bankruptcy
petition in 2000. At the hearing, the individua presented evidence indicating that the bankruptcy
proceeding had beencompleted and their debts had beendischarged. Exhibit B. Theindividud aso Sated
that the family house was sold.  The proceeds of the sale of the house were used to pay off most of the
debt incurred before the bankruptcy. At the time of the hearing, the individua and her husband were
separated and not yet divorced. However, she indicated that adivorcewould be findized within the next
couple of months. Hearing Transcript (Tr.) at 16.

Withrespect to the DOE’ s concern based on the individud’ s arrest, the individua acknowledged that she
was arrested for Domedtic Aggravated Assault and Domestic Battery on January 3, 1999. Evidencein
the record indicates that on January 3, 1999, the individud and her husband were engaged in a verbal
dispute. At some point, the individud aleges that her husband pushed her up against awal and held her
by the neck. Tr. at 37. After feding provoked, the individua asserts that she then pulled out aknife and
held it & him while she ingsted that her hushand leave the house. However, the record indicates that she
never pursued nor struck her husband with the knife. Her husband eventudly left the house and
subsequently reported the incident to the locd police. Theindividua was later arrested.

V. Analysis

| have thoroughly considered the record of this proceeding, induding the submissions tendered inthis case
and the testimony of the witnesses presented at the hearing. In resolving the question of the individud’s
digibility for access authorization, | have been guided by the applicable factors prescribed in 10 CF.R. 8
710.7(c). After due deiberation, | have determined that the individud’ s access authorization should not
be restored at thistime. | cannot find that such restoration would not endanger the common defense and
security and would be clearly consistent with the national interest. 10 C.F.R. 8 710.27(a). The specific
findings | make in support of this decison are discussed below.



A. Whether the Individual’s Financial Difficultiesand Arrest Constitute Security Concerns

When a person files for bankruptcy, a security concern arises not from the bankruptcy filing per se, but
rather fromthe circumstances surrounding theindividua’ sbankruptcy and her attendant financia problems.
See Personnel Security Hearing (Case No. VSO-0414), 28 DOE 82,794 (2001), aff'd, 28 DOE
83,025 (2001) (affirmed by OSA, 2001). When reviewing the access authorization of a person who has
filed for bankruptcy rdief, | mus focus on how the individud reached the point a which it became
necessary for her to seek the help of the bankruptcy court inorder to regain control of her financid Situation
through the legd discharge of her debts. See Personnel Security Hearing (Case No. VS0O-0288), 27
DOE 182,826 (1999), aff’ d 28 DOE 1] 83,004 (2000) (affirmed by OSA, 2000). Inthisregard, | must
consder whether legitimate financid hardship necessitated the bankruptcy filing or whether the bankruptcy
resulted from the security clearance holder’ sirresponsible behavior.

Thefactsinthe present case clearly indicatethat the individud has shown a pattern of irresponsible financid
behavior that led to her bankruptcy filing. The individud’s conduct regarding her financid affairsismarked
by the purchase of numerous new vehicles and other items which caused the family to live beyond ther
means. In addition, the individua spent money to take a trip to Europe when they could have made
payments on a car that was repossessed during their vacation.

Becauseit gppears that many of the expensesincurred by the individud prior to her bankruptcy filingwere
discretionary, | find that the DOE correctly invoked CriterionL when it suspended the individud’ ssecurity
clearance. Theindividud’s conduct raises questions whether the individua may be subject to pressure,
coercion, exploitation or duress since she seeks to maintain a lifestyle that cannot be supported by her
family’ sincomelevd. A finding that derogatory information exists, however, doesnot end the evaluation
of evidenceconcerningthe individud’ sdigibility for access authorization. See Personnel SecurityHearing
(Case No. VS0-0244), 27 DOE 1 82,797 (1999) (affirmed by OSA, 1999); Personnel Security
Hearing (Case No. VS0-0154), 26 DOE 1 82,794 (1997), aff’d, 27 DOE 83,008 (1998) (affirmed
by OSA, 1998).

Likewise, | find that the DOE correctly invoked Criterion L withrespect to the individua’s 1999 arrest for
Domedtic Aggravated Assault and Domestic Battery. The individud’s behavior implicates important
security concerns. Crimina actsareindeed listed as an example of derogatory information under Criterion
L. See 10 C.F.R. § 710.8(1).

B. Whether Mitigating Circumstances Justify the Restor ation of the Individual’s Access
Authorization

In mitigation of her financia problems described above, the individud asserts that she has reformed her
behavior and is no longer acting in a financidly irresponsible manner.  She blames her poor financia
gtudion, at least in part, on her husband' s control of the mail and their checkbook. She testified that her
husband obtained the mal and “kept it in hiscar, so | never saw themail.” Tr. at 17. According to the
individud, “he [her hushand] dso kept the checkbook, and | redly didn’t know what our financid history
looked like at that time.” Id. Theindividud dso tedtified that “basicdly



| took hisword for it.” 1d. The individud further revealed that she had to respond to phone calls from
creditors after she redlized her husband was not responding to the cals at home. Tr. at 18. She stated that
“he [her husband] normally checked the calls at home dso, if | got them | would ask him, have youtaken
care of this[cal fromcreditor], and hisreply would be ‘yes, | have'.” Id. Theindividua testified that when
her husband lost his PSAP and was placed on adminidrative leave in 2000, he lost his dhift differentid,
whichequated to about $10,000 ayear lossin sdary. Tr. a 17. According to theindividud thisiswhen
she “ started tofed the strain of the financid difficulties” 1d. Theindividud’ sfinencid difficulties culminated
in the initiation of a bankruptcy proceeding and the discharge of the family’s debts. Ex. B.

Since the bankruptcy, the individua asserts that she has taken severa postive steps to meet her financia
obligations. During the hearing, the individud testified as follows

| moved out of the house, took care of my own life. | went to a new bank, started my
whole life over, basicaly. | am taking care of my own checkbook now, no bounced
checks, very proud of that. | see agood financid future for myself, because I’m reading
books on finances. | keep a budget, which is something that | submitted to you - |
submitted my budget to you of what | could afford and what | couldn’'t afford .. . I've
beenrenting acondo, but I'll be movingintoa house. And what | did, wastwo scenarios.
| did what | could afford and what I’ mactualy going to be paying. And what I’ mactudly
going to be paying $975 per month, versus what | proposed at $1100 per month.

Tr. at 23-24.

During the hearing, the individud introduced evidenceto show that sheis paying her hillsinatimdy fashion,
induding her rent, and ismaintaining a positive balance in her checking account. See ExhibitsD, G and H.
She further assertsthat she adheres to a monthly budget, has consulted with an accountant to assist her in
the payment of her bills and hasreceived credit counsding. Ex. D. Overdl, the individud assertsthat she
has been on her own for sevenmonths and has not defaulted on any of her payments since the bankruptcy
and since her separation from her husband. Tr. a 25.

Asfor the individud’ scurrent vehide Stuation, the individua indicated that she is currently driving a2001
used vehicle whichshe proudly financed onher own. Shefurther indicated that she will not be driving new
vehidesanymore, since she can't afford it. In addition, she stated that she has many regretsregarding her
vacation to Europe in ligtt of her finencid gtuation. Tr. a 33. However, she testified that she and her
husband had purchased the tickets to Europe prior to her husband being placed on leave without pay. 1d.
She explained that the trip was not an extravagant one and that she resided at a friend's house whilein
Europe. Findly, theindividud testified that if she had stayed home, she would have forfeited a $1,500
planeticket. 1d.

Theindividud’sco-workers and friendstestified that the individud is a changed personsinceher separation
fromher hushand and believed she has made positive steps toward securing hersdf financidly. Tr. at 68.
A couple of the individud’ s character witnesses attributed the individud’s



financid problemsto her husband. Tr. at 68, 80. One of theindividud’s character witnesses testified that
he has previoudy worked for a consumer credit counsding service. Tr. a 91. According to thiswitness,
“l was pleasantly surprised to find out that [the individud] had gone through bankruptcy, and she had gone
through consumer credit counsding. And my understanding, sheistill doing thet today. She understands
she made amistake and she wantsto try to makeit correct.” Tr. at 92.

Asfor theindividud’ sarrest for Domestic Aggravated Assault and Domedtic Battery, theindividua  dates
that soon after the arrest, she and her husband sought and were granted a dismissal of the mutud restraining
orders because they wished to reconcile at thetime. Ex. F. She asserts that she attended joint counsding
with her husband as well as anger management counsdling for hersdf.  After the incident, which she
promptly reported to the DOE, the individua underwent severd evauations through the DOE Employee
Assstance Program. Tr. at 38. She tedtified that she was placed on Prozac in 1999 for depression and
has been doing finesince. 1d. In addition, theindividua was referred to a DOE consultant psychiatrist to
assess Whether or not her judgment and reliability were in question. Tr. at 40. The DOE consultant
psychiatrist did not find any reason that the individua’ s arrest should be of concern for DOE. Id.

After conddering the record before me, | believe that, despite the individud’ s assertions, thereis il too
great arisk that the individud could return to her pattern of financid irresponghbility. Previous opinions
issued by OHA Hearing Officers have hdd that once there is a pattern of finanaid irrespongbility, the
individua must demondirate a sustained, new pattern of financid respongbility for a period of timethat is
uffident to demongtrate that a recurrence of the past pattern isunlikely. Personnel Security Hearing
(CaseNo. VS0-0108), 26 DOE 182,764 at 85,699 (1996) (affirmedby OSA, 1997). Eventhoughthis
individud may be succeeding inlivingwithinthe law and limitations of her personal financid resources, such
ashort time has passed since she got into serious financia trouble that the individud has not yet convinced
me she has established anew pattern and can be trusted. At thetime of the hearing, it had only been seven
months since the individua and her hushand have been separated and the individua has been handling her
financid afarsonher own. Inview of theindividud’ sfinancid higtory, more time needs to € gpse before
| could make a predictive assessment that the individud will remain finenddly responsible in the future.
Despitethe individud’ s very encouraging effortsto reformher financid behavior, | cannot recommend that
her clearance be restored at thistime.

Asfor the arrest, | am convinced that the individud has suffidently mitigated DOE’ s security concern. This
event appearsto have been an isolated occurrence for which the individua has taken the necessary steps
to ensure that it does not occur again. She is now separated from her husband, is taking medication to
control her depressionand hasreceived anger management counseling. During the hearing, she appeared
to be remorseful for her actions. Moreover, aDOE consultant psychiatrist did not find that theindividud’s
future judgment and religbility would be affected by this event.



[1l. Conclusion

For the reasons set forthabove, | find that thereis sufficent derogatory informationinthe possession of the
DOE that raises serious security concerns under Criterion L asto the individua’ saccess authorization. |
find further that the individud has falled to bring forth sufficient evidence to mitigate the DOE’ s security
concerns concerning her financid difficulties. Accordingly, after consdering dl the rdlevant information,
favorable and unfavorable, in a comprehensive and common-sense manner, | conclude that the individua
has not yet demondtrated that restoring her access authorizationwould not endanger the common defense
and would be clearly consgtent with the nationd interest. | therefore find that the individua’s access
authorization should not be restored.

Kimberly Jenkins-Chapman
Hearing Officer
Office of Hearings and Appeds

Date: July 17, 2002



